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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
DON D. CHAMBER.LAIN, 
A ppella;nt, 
vs. 
ARTHUR \V-. ~IONTGOMERY, 
J.A.~IES W. GOl~GH, and EDWIN 
0\TER, 
Respondents. 
Case No. 7934 
BRIEF OF RESPONDENTS 
S'TATE~IENT OF· THE CASE 
A Statement of the Case is made herein on account 
of the argumentative matter contained in Appellant's 
Statement of Facts and for the purpose of setting out the 
case background for the convenience of this Court. 
This appeal is fron1 a Decree and Judgment of the 
Fourth Judicial District c·ourt in and for the County 
of Utah, State of lTtah, in favor of Defendants (Respond-
ents herein) and against Plaintiffs Don D. Chamberlain, 
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2 
Jeannette T. Chamberlain individually, and Jeannette T. 
Chamberlain as Administratrix of the Estate of J. H. 
Chamberlain, deceased. (Don D. Chamberlain, Appellant 
herein, is the only Plaintiff who appealed from the De-
cree and Judgment of the TTial Court.) Defendants will 
hereinafter be referred to as Respondents, and Plaintiff 
Don D. Chamberlain will hereinafter be referred to a~ 
Appellant. 
The land in question is mineral in character and i~ 
situated in Camp Floyd Mining District, Utah County, 
State of Utah (R. p. 30). The mineral for which said 
property is valuable is verascite, which is a n1ineral not 
widely found. Specimens of verascite are in den1and by 
mineral collectors, universities and museums. 
On May 29, 1937, Arthur W. Montgon1ery and Edwin 
Ove·r located the Little Green Monster Lode n·lining 
Claim, which covers the land in question, in full colnpli-
ance with the mining laws of the United States and of the 
State of Utah (R. p. 30). R.espondents Arthur W. ~lont­
gomery and Edwin Over conveyed by Quit-Claim Deed 
to Respondent James W. Gough an undivided one-third 
(%) interest in and to the Little Green l\{onster claim on 
November 13, 1944 ( R. p. 31). 
On July 2, 1941, James H. Chan1 her lain, predere~~or 
in interest of Appellant, entered upon the Little Green 
Monster Lode Mining Clai1n and atte1npted to reloratt~ 
upon and over said clain1 the GrePn Ge1n J.Jodp ~I ining 
Clai1n ( R. p. 31) . 
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On June ~~' 19-!~, Respondents, \Yithout waiver of 
any preYiou~ rights, n1ade an an1ended location of the 
Little Green :J[onster Lode nlining Claim for the pur-
pose of more definitely describing the boundaries of the 
clain1 by specific course~ and distances (R. pp. 31, 32). 
Thereafter, Re~pondents caused their Little Green Mon-
~ter Lode .Jfining Claim to be surveyed for patent, which 
survey is identified as Utah .Jiineral Survey No. 7207. 
On or about Decen1ber 1, 1950, Respondents filed in 
the Land and Survey Office, Bureau of Land Manage-
ment, Salt Lake City, Utah, their Application for a 
l.,..nited States Patent for the Little Green 1Ionster Lode 
~lining Claim (R. p. 32). 
On January 29, 1951, Appellant, as claimant of the 
purported Green Gem Lode Mining Claim, filed with the 
Land and Survey Office, Salt Lake City, Utah, an ad-
verse claim against Respondents' Application for Min-
eral Patent and later commenced suit in the F:ourth Judi-
cial District 'C:ourt to detennine such adverse claim and 
the right of possession to the land embraced in the Little 
Green Monster Lode Mining Claim (R. p. 32). 
The theory on which Ap-pellant brought the suit to 
determine his adverse claim was the alleged failure of 
Respondents Arthur W. Montgomery and Edwin Over 
to perform the annual assessment labor of $100.00 upon 
the Little Green Monster Lode Mining Claim for the as-
sessment year commencing July 1, 1940, and ending July 
1, 1941, and the alleged forfeiture of the Little Green 
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Monster Lode Mining Claim by virtue of the asserted 
relocation of the ground by Appellant's predecessor in 
interest on July 2, 1941. 
The main issue of fact formulated by the pre-trial 
order, and the only one which Appellant raises on this 
appeal, is "Was the assessment work under the 'Little 
Green Monster Lode Mining Claim' actually done for the 
year beginning July 1, 1940, and ending July 1, 1941 f' 
(R .. p. 25). (This assessment year is hereinafte-r for con-
venience sometimes referred to as the "assessment year 
in question".) 
The case came on for trial before the Court, without 
a jury, on September 4, 1952. The Court, after hearing 
and duly considering all the evidence presented, made 
its Findings of Fact and Conclusions of Law, which in-
cluded as Finding of Fact No. V the following: 
"
1That during the assessment year beginning 
at 12 o'clock meridian on the 1st day of July, 1940, 
and ending at 12 o'clock meridian on the 1st day 
of July, 1941, James W. Gough, at the request and 
for and in behalf of Arthur W. l\lontgon1ery and 
Edwin Over, the then owners of the Little Green 
Monster lode mining clain1, performed labor upon 
and for the benefit of said claim of a value in ex-
cess of One Hundred Dollars ($100.00), in full 
compliance with the mining laws of the lTnited 
States and of the State of 1Jtah.'' (R. p. 31). 
and as Conclusion of LawN o. III, the following: 
"That at the time of tl1e pul'ported l<)('ation nl' 
said Green Gen1 lode 1nininp; rlain1, to-\\·it, on July 
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2, 1941, the ground e1nbraced within said prior 
and valid Little Green ~Ionster lode mining 
clain1, "~as not open to re-location, and that said 
J. H. Cha1nberlain, locator of said purported 
Green Gen1 lode n1ining location, did not initiate 
any right, title or interest in or to said pren1ises." 
(R. p. 33). 
Later, the Court entered its Decree and Judgment 
m favor of Defendants and against Plaintiffs, which, 
among other things, provided : 
··IT IS, THEREF:ORE, ORDERED, AD-
JUDGED AND DE'CREED·, that Defendants are 
the owners, subject only to the paramount title of 
the United States, in possession and entitled to 
the possession of the Little Green Monster lode 
mining claim, as amended, Mineral Survey No. 
7207, Utah, which property is located in the Camp 
Floyd Mining District, ·Utah County, State of 
Utah * * *. * * * 
"IT IS FURTHER OR.D·ERED, AD-
JuDGED AND DECREED that neither the 
Plaintiffs nor any of them, nor any person or per-
sons claiming under or through said Plaintiffs or 
any of them, have any right, title, claim or inte~rest 
whatsoever in or to the premises covered by said 
Little Green Monster lode mining claim, or any 
portion or portions thereof." (R. p. 36). 
Appellant took this appeal from said Decree and 
,J udgrnen t ( R. p. 38) . 
In support of their contention that the Findings of 
Fact and ·Conclusions of Law and the D-ecree and Judg-
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ment of the Trial c·ourt should be affirmed, Respondents 
submit the following points: 
S1TATEMEN'T OF POINTS 
POINT I 
THE REQUIRED ASSESSMENT WORK ON THE LITTLE 
GREEN MONSTER LODE MINING CLAIM FOR THE AS-
SESSMENT YEAR COMMENCING JULY 1, 1940, AND END-
ING JULY 1, 1941, WAS PERFORMED IN COMPLIANCE 
WITH LAW AND IN GOOD FAITH. 
POINT II 
APPELLANT HAD THE BURDEN OF ESTABLISHING, 
BY CLEAR AND CONVINCING EVIDENCE, THAT THE 
ASSESSMENT LABOR OR WORK FOR THE ASSESSMENT 
YEAR IN QUESTION WAS NOT PERFORMED ON THE 
LITTLE GREEN MONSTER LODE MINING CLAIM. AP-
PELLANT DID NOT SUSTAIN THIS BURDEN OF PROOF. 
POINT III 
THE FINDING OF THE TRIAL COURT THAT THE 
ASSESSMENT WORK FOR THE ASSESSMENT YEAR IN 
QUESTION WAS PERFORMED ON THE LITTLE GREEN 
MONSTER LODE MINING CLAIM IN FULL COMPLIANCE 
WITH THE MINING LAWS SHOULD NOT BE DISTURBED 
UNLESS SUCH FINDING IS MANIFESTLY AGAINST THE 
WEIGHT OF THE EVIDENCE. THE WEIGHT OF THE 
EVIDENCE IN THIS CASE SUSTAINS RESPONDENTS' 
CONTENTION THAT THE WORK WAS SO PERFORMED. 
POIN'T rv· 
THE ARGUMENTS MADE BY APPELLANT IN HIS 
BRIEF ARE NOT BASED UPON LAW, FACT OR REASO~. 
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THE REQUIRED ASSESSMENT WORK ON THE LITTLE 
GREEN MONSTER LODE MINING CLAIM FOR THE AS-
SESSMENT YEAR COMMENCING JULY 1, 1940, AND END-
ING JULY 1, 1941, WAS PERFORMED IN COMPLIANCE 
WITH LAW AND IN GOOD FAITH. 
Title 30 l---.s.C .. A._., Section 28 of the Mining Laws of 
the United States, provides in part as follows: 
'"* * * On each claim located after the lOth 
day of :niay, 1872, and after a patent has been 
issued therefor, not less than $100.00 worth of 
labor shall be performed or improvements made 
during each year * * *". 
The question of whether or not the above quoted por-
tion of Title 30 U.S.C.A., Section 28, has been complied 
'vith, depends on whether or not the locators of the Little 
Green Monster Lode Mining Claim caused at least $100.00 
worth of labor or improvements to be performed upon 
said claim during the assessment year in question. 
It is Respondents' contention that the weight of the 
evidence proves that more than $100.00 worth of labor 
or work was performed on the Little Green Monster Lode 
Mining Claim during the assessment year in question. 
It is Respondents' furthe-r contention that this work 
properly constituted assessment work within the mean-
ing of said Section 28, Title 30 U.S.C.A., and that, accord-
ingly, the ground embraced in the Little Green Monster 
Lode Mining Claim was not open to relocation on July 2, 
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1941, when Appellant's predecessor in interest made his 
attempted relocation over the Little Green Monster Lode 
Mining Claim of Respondents. 
James W. Gough testified that Respondents Arthur 
W. Montgomery and Edwin Over requested him to per-
form the assessment work on the Little Green Monster 
Lode Mining Claim for the assessrnent year in question 
(R. p. 1'24, lines 9, 10). Pursuant to this request, Jarnes 
W. Gough, in the spring of 1941, n1ade several trips to the 
Little Green Monster Lode Mining Claiin to perfonn 
this work (R. 1'25, lines 1, 2). On some of these trip~, 
James W. Gough was accompanied by his son Gale 
Gough, and on others he was accon1panied hy Bernard 
Welsh. On these occasions, James W. Gough and his 
assistant, Gale Gough or Bernard Welsh, would leave 
Mr. Gough's home in Lehi, Utah, about 7 :30 a.rn. (R. p. 
136, lines 19, 20) to travel to the mine, \Yhich usually 
took about an hour ( R. p. 136, lines 5, 6, 7), and then 
would work steadily through the day and son1etin1es into 
the night, only taking time out for lunch (R. p. 136, line~ 
27, 28). The parties would return horne after dark, alHl 
on one occasion did not return home until 11 :30 p.n1. (R. 
p. 136, line 24). 
Except -for one day's work ~pent hy· Gale Goug-h 
cleaning out the entrance to the tunnel ( R. p. 127, lines 
1, 2; R. p. 162, lines 27, 28), all the work perf or1ned dur-
ing the assessment year in que~tion \vas perforrned in 
what was called the "old 'vorkings" of tlH_l rnine (R .. p. 
129, lines 14, 15). These so-called "old \\·orkillg-~" are not 
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sho"11 on Plaintiffs' Exhibit -~c", 'vhich was prepared by 
Junius J. Hayes, Appellant's n1ain 'vitness. The entrance 
to these ··old workings" "~as located about fifty feet from 
the point 'vhere the rig-ht-hand drift joins the n1ain tun-
nel ( R. p. 130, lines S, 9, 10). 
The stope in the ""old. workings" where most of the 
'vork for the assess1nent year in question was performed, 
'vas reached by moving and shifting the muck which 
closed the entrance to the Hold workings" and by crawl-
ing over the top (R. p. 130, lines 12, 13, 14, 15). Each day 
after perforn1ing work in the stope in the "old workings", 
James \\1 • Gough and his assistant shoveled the muck 
back in place. This was necessary because trespassers 
had broken down the barrier protecting the entrance to 
the mine (R. p. 63, lines 23, 25), and the owner knew that 
trespassers \Vere in search of the verascite (Defendants' 
Exhibit "'3"). Respondents' last form of protection was 
to conceal the workings as much as possible where the 
Yerascite \Vas found, and, as Mr. Gough testified, the 
opening into the ""old workings" was covered each night 
··so nobody could find those nodules." (R. p. 130, lines 
22, 23). 
The \vork done in the stope in the "old workings" 
consisted of moving two hundred cubic feet of earth and 
three hundred cubic feet of rock during the completion of 
digging twenty-five feet of incline raise with a face of 
about four by five feet. (R. p. 134, lines 15, 16). This work 
'vas accon1plished by blasting and by the use of pick and 
shovel (R. p. 1:3:2, lines 15, 16). The muck loosened by 
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the blasting was backfilled or gobbed into an open por-
tion of the stope where the work was done and down 
into the raise (R .. p. 133, lines 9·, 10, 11, 12). In the course 
of performing this work, two hundred pounds of veras-
cite nodules were recovered by Respondent James \Y. 
Gough (R. p·. 135, line 1). 
Job H. Winwood, a witness for Respondents, testi-
fied that he was a United States Mineral Surveyor, Inin-
ing engineer and operator, and that in those· capacitie~ 
it became necessary for him to estimate the value of work 
and labor performed upon mining claims. He testifies 
that the reasonable value of the vvork performed hy 
James W. Gough, Gale Gough and Bernard Welsh n~ 
assessment work on the Little Green l\fonster Lode 
Mining Claim for the assessment year in question was 
between $180.00- and $190.00 (R. p. 17·2, lines 15 to 18). 
On July 9, 1941, Arthur W. Montgon1ery acknowl-
edged that the assessment work had been performed by 
Mr. Gough and gave direetions for shipping the verascite 
nodules which had been recovered (See Defendants' 
Exhibit "3"). 
This testimony of Respondents' witnesses, showing 
that more than $100.00 worth of labor was performed on 
the Little Green Monster Lode ~lining Claiu1 during the 
assessment year in question, was uncontradicted by Ap-
pellant's witnesses. In fact, the only testimony given hy 
Appellant's witnesses in atten1pting to show that thr 
work for the assessment year jn question had not been 
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done \Yas the neg-atiYe testi1nony that they had not seen 
the develop1nent (R. p. 93, lines 10, 11). Appellant's main 
'Yitness Junius J. HaYes, "\vas not even a""are of the ex-
' . 
istence of the "old 'vorking-s". This lack of knowledge 
of the extent of development on the Little- Green l\1onster 
Lode Mining- Claim appears from his testimony (R. p. 
181, lines 7, 16, 2S, 30), and from the fact that said "old 
workings" are not sho'vn on the survey of tunnei, Plain-
tiffs' Exhibit "'C", 'vhich 'vas prepared by Mr. Hayes. 
On the other hand, Appellant's witness John Hutch-
ings knew of the "old workings" and testified with re-
spect thereto. He state-d that "there was no secret about 
it" (R. p. 173, line 25), and that that was where the best 
nodules were found. He said, "people that fooled around 
in the front got little white nodules, but back in there, 
they were good, at that raise." (R. p. 177, lines 19, 20, 21). 
Respondents' affirmative proof that the assessment 
work was done for the assessment year in question con-
sisted of: 
(a) The Affidavit of Work Dune, executed and 
recorded with the County Recorder of Utah 
County immediately afte-r the work was com-
pleted in 1941 (Defendants' Exhibit "1", p. 
5); 
(b) A letter dated July 9, 1941 (Defendants' E~­
hibit "3"), from Respondent Arthur W. 
Montgomery to James W. Gough acknowl-
edging receipt of a letter from Gdugh dated 
June 18, and expressing appreciation for the 
work done on the ve-rascite claim; 
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(c) The uncontradicted and positive testimony of 
James W. Gough, Gale Gough and Bernard 
Welsh, the men who performed the work and 
who described in detail the time and manner 
in which the work was accomplished; and 
(d) The corroborating testimony of Job H. Win-
wood, a mining expert, that the value of the 
assessment work so performed was in excess 
of $100.00. 
It is submitted that the work performed on the Little 
Green Monster Lode Mining Clai1n during the assessment 
year in question was of a character which constituted 
assessment labor. The c·ourts have given a liberal con-
struction to Section 28 of Title 30 lT.S.C.A. in detennin-
Ing what character of work satisfies its requirements. 
In Utah Standard Mining Co. v. Tintic Indian Chi.rf 
Mining & Milling Co. et al., 274 P. 950 (Utah 1929), the 
Court quoted with approval fro1n Volume I of SnydeT on 
Mines, Section 498, page 4 70, as follows: 
" 'The labor required by the statute n1ay be 
p·erformed on or off a claim or group of claims so 
that it tends to de:Velop and to facilitate the ex-
traction of ore, and may consist in any act or work 
necessary for that purpose whether it be the run-
' . 
ning of a tunnel, sinking a shaft, constructing a 
road in certain cases, the constructing a ditch to 
convey water or carry off debris, or in short any 
act, work or improvement whieh will in itf' natural 
and obvious effect enhance the value of the elaim 
and tend towards its develop1nent and facilitatP 
the extraction of the 1ninerals it ('Ontains.," 
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In Wa£les v. Da.rit:s et al., 158 Fed. 667, affirmed 
1908, 16-! Fed. 397 ( N eYada), thfl Court in eonnnenting 
on the character of labor \Yhich \Yonld satisfy the rt)-
quirenlent of the statute, stated: 
··The statute does not require any particular 
character of labor: it does not require that the 
'vork shall be "~isely and judiciously done; nor 
does it saY ho'Y the work shall be performed. The 
fact is, the better the 1nine, the greater the por-
tion of labor "Thich is devoted exclusively to the 
extraction of ore; and the ideal p1ine· is one in 
\vhich no prospecting or develop1nent work is 
necessary, where no work is required except the 
extraction of ore, and the depletion of the treas-
ure, which is the sole value of the mine. If $100 
1rorth of labor in the nature of mining is per-
formed on a claim by the owner, whether the wDrk 
is beneficial or not, there can be no forfeiture. The 
chara,cter of labor becomes material when it is 
performed without the bounda,ries of the cla,im. 
In that event, the labor must tend to the develop-
ment or improvement of the mining claim for 
which it is designed, otherwise it will not count." 
(Italics ours) 
And on the same question, it is stated in Wigand v. 
Byrne's Unknou·n Heirs et al., 24 F·ed. 2d 179 (1928): 
"It is held that the statute should be given a 
liberal construction, McCulloch v. Murphy, 125 
Fed. 147, and we find no case that holds that $100 
worth of work done on a placer mining claim in 
good faith, in the belief that it will result in the 
development or improvement of the claim, is to be 
held insufficient for the reason that it is ill-ad-
vised, or does not in fact result in perceptible im-
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provemerrt or development. On the contrary, it is 
held that the character of the work performed be-
comes material only when it is perforn1ed for the 
benefit of the claim but on land without its bound-
aries. In that event the labor must tend to the 
development or improvement of the mining clain1 
·for which it is designed." 
In the light of these decisions, it is sub1nitted that 
the $180.00 or $~~90.00 worth of work performed upon 
the Little Green Monster Lode Mining Claim during the 
assessment year in question, which consisted of twenty-
five feet of incline raise and adjacent stoping during 
the course of '\vhich 200 pounds of verascite nodules were 
recovered, constituted proper and valid assessment work. 
Appellant asserts in his brief that the labor per-
formed upon the Little Green Monster Lode Mining 
Claim during the assessment year in question "does not 
fulfill the good faith which is inherent in 1nining law." 
( App. Br. p. 4). 
Respondents recognize that labor 1nust be done in 
good faith, and submit that the labor perforn1ed on the 
Little Green Monster Lode Mining Claim satisfied every 
requirement of good faith. The fact that at least $100.00 
in assessment labor was performed by the owners upon 
said claim during the assessment year in question i~ 
sufficient evidence of that good faith. See Haws v. Vic-
toria Copper Minilng Company, 16 S. Ct. 282 (Utah 1895). 
That case involved the conflicting clai1ns of a prior 
and subsequent locator of certain 1nining property. The 
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Supren1e Court of the Territory of Utah, affir1ning the 
trial court, held for the prior locator. One of the grounds 
of appeal to the lTnited States S·upreine Court was that 
the trial court erred in adlnitting evidenee of the an1ount 
of n1oney expended by the prior locator in working the 
mine. This testimony \Yas presented by the prior locator 
for the purpose of sho,ving good faith in working the 
property. _j,_-\..s to this ground of appeal, the United States 
Supreme Court and the Supre1ne Court of the Territory 
of r:tah held that such evidence was COlnpetent in vie:w of 
the statute requiring that $100.00 \Vorth of assessment 
w·ork be performed upon each clairn annually. 
The quotation from Chambers v. Harrington, 111 
l .... S. 350, 4 S. Ct. Rep. 428, 28 L. Ed. 452, cited at p·age 6 
of Appellant's brief, illustrates the principle announ.ced 
by the Ha\V·S case, supra, i.e., that evidence of the per-
forinance of labor on a claim is admissible to prove good 
faith in \vorking the propeTty. That quotation is: 
"'Clearly the purpose was *** to require 
every person who asserted an exclusive right to 
his discovery or claim to expend something of 
labor or value on it as evidence of his good faith 
*** ." (Italics ours) 
This quotation affirms the rule that the eviden.ce 
of good faith required is the performance of at least 
$100.00 worth of la:bor on the claim. 
In the instant case, the evidence clearly shows that 
approximately $180.00 to $190.00 worth of labor was per-
forrned upon the Little Green Monster Lode Mining 
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Clai1n during the assessn1ent year in question. Under 
the authority of the above cited cases, this fact is the 
evidence of good faith of the locator or locators which is 
required by laiw. 
The reasoning underlying Appellant's contention that 
the labor perfor1ned on the Little Green l\lonster Lode 
Mining Claim during the assessment year in question 
was not p.erfor1ned in good faith is difficult of conlpre-
hension, and Appellant's brief contains nothing to clarify 
his position. The use of the words "questionable per-
formance" of assessinent work at page 4 of his brief 
suggests the i1nplication that Appellant 1nay base his 
contention, in part, on the argu1nent that at least $100.00 
worth of labor was not performed on the Little Green 
Monster Lode Mining Claim during the assess1nent year 
in question. If this is the position of Appellant, it is not 
well taken for the record shows that far in excess of 
$100.00 in labor was perfor1ned on the J__Jittle Green 
Monster Lode 1\tfining Clain1 during the assess1nent yenr 
in question. 
The only other possible basis of Appellant'~ argu1nent 
as to good faith is that the $180.00 or $190.00 "Torth of 
labor which the record clearly shows was performed on 
the Little Green Monster Lode Mining Clai1n during the 
asse·ssment year in que·stion, does not satis('T the require-
ment of good faith beeause it was perfor1ned in the .. old 
workings" of the n1ine and that Appellant's \vitnP~~P~ 
did not see where the work \Yas perfornted. I~ut thi~ 
does not sho\v a lack of good faith on the part of 
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Respondents in complying- "·ith the law regarding the 
perforn1ance of assess1nent \York because, as is shown 
above, the lR\Y \Yas con1plied with in eyery respect. What 
could be 1nore r lear evidence of good faith than the fact 
that the work "\Yas done on the rlai1n at the instance and 
request of the owners for the purpose of holding the 
claim, was perforn1ed "\Yithin the ti1ne allo"\\red, and was 
\vork of a character w·hich satisfied the requirements of 
la'v as assessment work' 
Respondents not only exercised good faith in doing 
the assessment work, but demonstrated good judgment 
in concealing the ore body where the verascite nodules 
w·ere found from trespassers, claim jumpers and ore 
thieves. The facts justifying Respondents' fears, and 
the necessity of concealing the 'vorkings where the assess-
Inent work \Yas done, abundantly appears from the rec-
ord which shows that two of Appellant's witnes~se1s 
admitted to trespassing upon the Little Green Monster 
Lode Mining Claim and of taking ore therefrom without 
authority fro1n the owners (R. p. 78, lines 19, 20, 21, 29, 
30; R. p. 106, lines 5, 6), and that many other persons 
had been in the habit of trespassing thereon at will (R. 
p. 106, lines 5, 6). 
Respondents do not see an·y more logic in Appellant's 
argument that a forfeiture should be declared against 
them beeause they took the precaution to protect their 
treasure from thieves, than in the argument that a jeweler 
should be required to forfeit his gems because he locks 
them in a safe at night. 
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Section 40-1-6, U.C.A., 19"53, of the mining la-\vs of 
the State of Utah, provides : 
"Affidavit of work don e.-The owner of any 
quartz lode or placer mining claim who shall d~ 
or make, or c.ause to be done or made, the annual 
labor or improvements required by the laws of 
the United States., in order to prevent a forfeiture 
of the claim must, within thirty days after the 
completion of such work or improvements, file in 
the office of the county recorde·r of the county in 
which such claim is located his affidavit, or affi-
davits of the persons who performed or directed 
such labor or made or directed such improve-
ments, showing: 
"(1) The name of the claim and where· situ-
ated. 
" ( 2) The number of days' work done and the 
character and value of the improvements placed 
thereon. 
" ( 3) The date or dates of perf or1ning such 
labor and making such improvements, and nun1ber 
of cubic fee~t of earth or rock removed. 
"( 4) At whose instance or request such 
work was done or improvements made. 
"(5) The actual amount paid for such labor 
and improvements, and by whom paid. 
"(6) 'That the notices were posted as re-
quired by section 40-1-5. 
"Such affidavits, or duly certified copiP~ 
thereof, shall be pri1na facie· evidence of the facts 
therein stated." 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
19 
On ).lay 13, 19±1, J an1e8 ,, .... Gough filed an affidavit 
of the \\"'ork done on said Little Gre-en ~lon~ter Lode 
:Jiining Claim during the assessrnent year in question 
(R. p. 1~5, line 27). ·This affidavit substantially con1plied 
\Yi th said code provision. 
It is true that a diserepancy appear8 in said affidavit 
in that it \Yas filed on May 13, 1941, yet it states that the 
assessment work \Yas perforrned bet,Yeen .L.\pril 8, 19-41, 
and June 1, 1941 (not June 30, 1941, as .... \ppellant erron-
eously states at page 7 of his brief). :Jlr. James Gough 
testified that this discrepancy \Vas the result of an e·rror 
and that in fact the assessn1ent work for the year in 
question had been completed on ~fay 13, 1941, the day 
the affidavit 'vas filed (R. p. 126, line 3). 
But this discrepancy in the affidavit of work done 
could not operate as a forfeiture of the locators' rights 
in said Little Green 1fonster Lode :Jiining Claim, since 
it has been held that the filing of an affidavit of work 
done is not a mandatory, but a directory requirement. 
In American :\lining Law by Ricketts, section 495, 
page 298, it is stated: 
"The various local m1n1ng statutes provide 
for the making, recording and legal effect of 
affidavits of annual expenditure. Such laws are 
not mandatory and neither the failure to re·cord 
the affidavit nor a mistake therein will work a 
forfeiture of the claim." Citing Murray Hill Min. 
& Mill Co., v. Havenor et al., 66 Pac. 762 (Utah). 
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In the Murray Hill case, the Utah Court in holding 
that there was no forfeiture of rights because of failure 
to file the affidavit of work done, said: 
"From the foregoing provisions it is as clear 
as if it had been explicitly stated that, after a Inin-
ing claim has been located in conforn1ity with the 
rnining. laws and regulations., it is no~ subject to 
relocat1on as long as the locator or h1s successor 
in interest continues to perform the labor or n1a.ke 
the improvements upon the same required by the 
United States mining law, and that such a locator, 
or his successor in interest, has a vested right in 
such a clai1n which can only be forfeited b)· a 
failure to comply with the conditions 1nentioned. 
It follows that the respondent did not forfeit it~ 
right by failing to file with the county recorder 
the affidavit required by S'ection 1500, Rev. St. 
Utah, and that the trial court did not err in per-
mitting, OiVer 'the obje-ction of the appellants, the 
respondent to introduce evidence tending to show 
that it had perforn1ed the labor and u1ade the 
improvements on its s.aid clain1s as required by 
section 2321, Rev. St. U.S." 
It is subrnitted that assess1nent labor in exce~~ of 
$100.00 in value was caused to be perforn1ed on the Little 
Green Monster Lode ~fining ~c1ain1 during the asse~~1nent 
year cornmencing July 1, 1940, and ending ,July 1, 19-t 1, 
in good faith for the purposes of holding said 1nining 
claim, and was done in full cornpliance 'vith the lllining 
laws of the United States and the State of Utal1. 
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POINT II 
APPELLANT HAD THE BURDEN OF ESTABLISHING, 
BY CLEAR AND CONVINCING EVIDENCE, THAT THE 
ASSESSMENT LABOR OR WORK FOR THE ASSESSMENT 
YEAR IN QUESTION WAS NOT PERFORMED ON THE 
LITTLE GREEN MONSTER LODE MINING CLAIM. AP-
PELLANT DID NOT SUSTAIN THIS BURDEN OF PROOF. 
On ~lay 13, 1941. Ja1nes ,, .... Gough filed an affidavit 
of \vork done "~hich stated that the assess1nent work for 
the assess1nent year in question \vas performed on the 
Little Green ~Ionster Lode ~lining Clain1. This affidavit 
\Vas recorded ~lay 13, 1941, in Book 347, page 403, rec-
ords of l"Ttah County, Utah. 
Section -!0-1-6, l 1 tah Code .. A.nnotated, 1953, provides 
that ~uch an affidavit is pri1na facie· evidence· of the 
facts stated therein. Accordingly, Appellant had the 
burden of proving that the labor for the assessment year 
in question \vas not performed on the Little Green ~Ion­
ster Lode :Jlining Claim as stated in the affidavit. 
The rule as to the burden of proof which the con-
testant of a n1ining location 1nust ~ustain is stated in 
Uta.h Standard Mining Company v. Tintic Indian Chief 
1llining and Milling Company, 73 U. 456, 274 Pac. 950, 
95;): 
"The courts are reluctant to enforce a for-
feiture, deeming this. class of penalties odious in 
law; and it is well settled by decisions that for-
feiture cannot be established, except upon clear 
and convincing proof of the failure of the former 
owner to have peTformed the labor to the amount 
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required by law, the burden of prov1ng "rhich 
rests with the party asserting it.'' 
In the light of the weak and negative character of 
the testimony of AppeUant's witnesses discussed above, 
and the positive and uncontradicted testi1nony of 
Respondent James W. Gough and witnesses Gale 
Gough, Bernard Welsh and Job H. Win wood, it is 
respectfully submitted that not only has Appellant 
failed to satisfy the burd~n of proof, but in fact the 
.Respondents have proved by clear and convincing evi-
dence that the asse1ssment work for the as.sess1nent year 
in question wa.s., in good faith, caused to be· performed 
on the Little Green Monster Lode Mining Clain1 by the 
locators Arthur W. l\Iontgomery and Edwin Over. 
As the Trial Court, at page 193 of the record, 
states: 
"In consideration of the direct testimony of 
the defendant Gough, corroborated by his ~on~ 
who worked with hin1, and by his report to 
Montgomery and Over, his employers, and th~ir 
acknowledgment of the vvork done, by the undi~­
puted fact that so1ne '200 pounds of nodules we.re 
taken from the mine the. Court could not say that 
the negative testim~ny of the two primary wit-
nesses for the plaintiff, that they had not seen 
the de:velopment, would n1eet the requirenwnb of 
the law as to the burden of proof." 
POINT III 
THE FINDING OF THE TRIAL COURT THAT THE 
ASSESSMENT WORK FOR THE ASSESSMENT YEAR I!\ 
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QUESTION WAS PERFORMED ON THE LITTLE GREEN 
MONSTER LODE 1\IINING CLAilVI IN FULL COMPLIANCE 
WITH THE MINING LAWS SHOULD NOT BE DISTURBED 
UNLESS SUCH FINDING IS 1\'lANIFESTLY AGAINST THE 
WEIGHT OF THE EVIDENCE. THE WEIGHT OF THE 
EVIDENCE IN THIS CASE SUSTAINS RESPONDEN'TS' 
CONTENTION THAT THE WORK WAS SO PERFORMED. 
In the recent case of Jf eagher c. [Tintah Gas Conz-
pany et al., (l~tah), 253 Pac. 2d 989 (1953), the Supreme 
Court of -ctah reiterated a long standing rule in these 
words: 
"'The trial court's findings 'vill not be dis-
turbed unless manifestly against the "\veight of 
the evidence." 
The Trial Court, "~ith respect to the issue of whether 
or not the assessrnent "\vork on the Little Green Monste·r 
Lode Mining Claim was actually done for the. asses-sment 
year in question, n1ade the following Finding of F'act: 
"That during the assessment year beginning 
at 1'2 o'clock meridian on the 1st day of July, 19;40, 
and ending at 12 o'clock meridian on the 1st day 
of July, 1941, James W. Gough, at the request and 
for and in behalf of Arthur W. Montgomery and 
Edwin Ove·r, the then owners of the· Little Gre:en 
Monster Lode Mining Claim, performed labor 
upon and for the benefit of said claim of a value· 
in excess of One Hundred Dollars ($100.00) in 
full compliance with the mining laws of the United 
States and of the State of Utah." (R. p. 31.) 
This finding is supported ·by the positive and uncon-
tradicted testimony of the pers.ons who did the work. 
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The testimony of Appellant's witnesses is that the 
witnesses we:re not in the so-called "old \vorkings" during 
the assessn1ent year in question and, accordingly, had 
no opportunity to observe the assess1nent work per-
formed. Their testilnony is based solely on "~hat they 
observed in the 1nain tunnel and right-hand drift. Their 
testimony in no way refutes or atten1ps to refute the 
testimony of Re,spondents' witnesses that the assessn1ent 
work was done in the "old workings" on the Little Green 
Monster Lode Mining Claim. 
POINT IV 
THE ARGUMENTS MADE BY APPELLANT IN HIS 
BRIEF ARE .NOT BASED UPON LAW, FACT OR REASON. 
(1) At page 8 of his brief, Appellant states: 
"By concealing his (Gough's) alleged \Vork. 
he led observers to believe. that his affidavit \ras 
a sham. Mr. Gough should suffer the conse-
quences of his conceahnent, not the plaintiff." 
The legal the~ory upon which Appellant bnse·s this 
statement is not clear to Respondents. It suggests that 
Respondents should not be per1nitted to show tha.t they 
did the required assessment work for the assesstnent year 
in question as. alleged in the affidavit. 
Repondents are not aware of any rule of la\v or 
equity which would bar such proof. The failure of .1.\ ppel-
lant to give any reasons or cite any authority in ~upport 
of this eonclu~ion i~ evidenee· of its unsoundnes~. 
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(2) .A.t pages 7 and 8 of his brief, App·ellant lists 
four supposed ~~evidences" of Respondent Gough's "bad 
faith." They are n1entioned here only to point out that 
they are eithe-r an incorrect staten1ent of the facts or that 
they are irrelevant to the question before this 'Court. 
a. .A.ppellan t asserts that the affidavit 
signed by ~Ir. Gough (R .. p. 197, Exhibit "A") 
states that the \York \Yas done between April 8, 
1941, and June 30, 19-!1. In fact, the affidavit 
states that the \York \vas done between April 8, 
1941, and J nne 1, 1941. 
As has been previously pointed out, the discrepancy 
in the dates between which the work was performed was 
the result of an error by ~Ir. Gough. 
However, the reeord shows that the work alleged to 
have been done was in fact performed and the discrep-
ancy in the affidavit obviously does not constitute a valid 
basis for declaring a forfeiture against Respondents. 
b. Appellant, citing page 139, line 30, of 
the record, ass.erts that Mr. Gough stated a fal:se-
hood under oath with respect to the time money 
was reeeived in payn1ent for the \Vork performed. 
Mr. Gough affirn1atively testified that he received 
$100.00 for perfor1ning the assess1nent work for the 
assessment year in question (R .. p. 140, line 8). 
Respondents fail to see \vhat relevancy the exact 
ti1ne of paYJnent for the work has to the question of 
wltether or not at least $100.00 \vorth of labor \Vas per-
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£ormed on the Little Green Monster Lode ~lining Cla.lln 
during the assess1nent year in question. Furthern1ore, 
an examination of page 140 of the record casts son1e 
doubt on the correetness of Appellant's interpretation of 
l\fr. Gough's testimony. 
c. Appellant asserts that l\Ir. Gough sho\ved 
bad faith by perfor1ning the assess1nent \York off 
the right-hand drift rather than in the fissure 
area at the· end of the main tunnel. 
This is not evidence of Mr. Gough's bad faith but 
of his good judgment, for he testified that t~o perforn1 
the work in the fissure area would have been too danger-
ous and would have involved costly timbering. (R. p. 140, 
lines 15 to 18, inclusive). 
Mr. Montgomery's recom1nendation that the work 
he done in the fissure· area was not intended as a Inanda-
tory direction to do the work there and no place else. 
Mr. 1\tfontgomery only desired that the asse~ss1nent \York 
for the assessment year in question be done, as is PYi-
denced by the fact that he approved the \\~ork as done and 
thanked Mr. Gough for it (Defendants' l~~xhibit. ""3"). 
It was contemplated that Mr. Gough, who had had fifteen 
years experience in underground 1nining ( R .. 1 l. 1 :2~, line 
13), would observe the rules of ~afe 1nining pra('.ti<'P in 
doing the work, which he did. 
d. Appellant ~tates that l\1 r. Gough :-:howt~d 
bad faith in retaining YPra~·witP :-:p<'<'illlPns. 'rhi~ 
statement eannot be suppor·ted for thP r(\<'ord 
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~ho""'s that ~lr. Gough \Ya8 authorized to retain 
specin1ens for his collection (R,. p. 142, lines 13 
to 18). 
Furthermore, even assun1ing for purpose of argu-
Inent that ~Ir. Gough had not been authorized to kee1p 
specin1ens, the keeping of then1 \vithout authority could 
have no bearing on the question of good faith perform-
ance of assessn1ent \vork in compliance \vith the mining 
law, \Yhich is the question before this Court. 'The only 
bad faith in such an as·sun1ed situation \Vould be that 
involved in the breach of a fiduciary relationship, which 
\Vould be of no concern t,o third parties. 
CONCLlTSION 
For the reasons stated above, it is respectfully 
submitted that the Findings of Fact and Conclusions of 
La\v and the Decree and Judgment of the Trial Court 
should be sustained. 
Respectfully subn1itted, 
SENIOR & SENIOR 
10 Exchange Place 
Salt Lake ·City 1, Utah 
CHARLES WELCI-I, JR. 
703 Continental Bank Building 
Salt Lake City 1, Utah 
F·RANCIS M. GIBBONS 
10 Exchange Place 
Ralt Lake City 1, Utah 
Lt ttorneys for Resp~on.dents 
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